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MVEMORANDUM OPI NI ON

VELLS, Judge: Respondent determ ned a deficiency of $2,092
in petitioners’ Federal inconme tax for 2002. The issue to be
deci ded is whether petitioners nmay exclude from gross incone a
portion of paynents that Anthony LaCarter Dorsey (petitioner)
received in his capacity as a Junior Reserve Oficers’ Training

Corps (JROTC) instructor. Unless otherwi se noted, all section
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references are to the Internal Revenue Code, as amended. Sone of
the facts have been stipulated and are so found.

Backgr ound

Petitioners are husband and wife. At the tine of the filing
of the petition, petitioners resided in Arlington, Texas.
Petitioner retired fromthe United States Arny in 1995, and
petitioner was not on active duty for any part of 2002. During
2002, the Dallas Independent School District (the school
district) enployed petitioner as a JROTC instructor, and
petitioner received wages of $44,347 fromthe school district.

Di scussi on

Al t hough petitioners concede that petitioner was not an
“active duty nmenber” of the Arnmed Forces during 2002, petitioners
contend that JROTC instructors are “active nenbers” of the Arned
Forces pursuant to Arny Regul ations 145-2, Junior Reserve
Oficers’ Training Corps Program?! Relying on IRS Publication 3,
Armed Forces’ Tax Quide (Publication 3), petitioners contend that
petitioner’s status as an active nenber of the Arned Forces
all ows petitioners to exclude fromgross incone all owances for
subsi stence, housing, and uniforns in the aggregate anmount of
$13,968.21. In support of the exclusion, petitioners testified

at trial that the school district received paynents fromthe

1Ch. 4-3 of Arny Regul ations 145-2 provides as foll ows:
“Equi tabl e procedures. Mlitary retirees enployed as Juni or ROIC
instructors are nenbers of the Arnmed Forces not on active duty.”
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Federal Governnment with respect to the school district’s
enpl oynent of petitioner as a JROTC instructor and that
petitioner received fromthe school district nonthly statenents
item zing the aforenentioned all owances. Additionally,
petitioners testified that during respondent’s audit with respect
to a prior tax year an IRS enployee instructed themto excl ude
fromgross incone all owances for subsistence, housing, and
uni f or ns.

Respondent contends that only active duty nenbers of the
Armed Forces are entitled to exclude the all owances in issue.
Because petitioner was not an active duty nenber of the Arned
Forces during 2002, respondent contends that petitioners are not
entitled to exclude fromgross incone all owances for subsistence,
housi ng, and uniforns. Rather, respondent contends that paynents
petitioner received with respect to his enploynent as a JROIC
instructor constitute conpensation fromthe school district for
services rendered that nust be included in petitioners’ gross
i ncone for 2002.

We first address petitioners’ reliance on Publication 3.

The authoritative sources of Federal tax |aw are statutes,

regul ations, and judicial decisions. Mller v. Comm ssioner, 114

T.C. 184, 195 (2000), affd. sub nom Lovejoy v. Conmm ssioner, 293

F.3d 1208 (10th Gr. 2002). Admnistrative guidance set forth in

an informal I RS publication is not an authoritative source of
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Federal tax |aw and does not bind the Governnent. 1d. Taxpayers
rely on such publications at their own peril. 1d. Consequently,
we w Il not address petitioners’ contentions regarding
Publication 3 with respect to the availability of the all owances
in issue to JROTC instructors.?

Turning to the applicable statutes, regul ations, and
judicial decisions, section 61(a) provides that gross inconme
i ncludes all income from whatever source derived except as
ot herwi se provided. Section 1.61-2(b), Incone Tax Regs.,
provi des that subsistence allowances, uniform all owances, and
ot her anpunts received as commutation of quarters are excluded
fromgross income. Furthernore, section 134(a) provides that

gross incone shall not include any qualified mlitary benefit.?

2Publication 3 states that the “publication covers the
speci al tax situations of active nenbers of the U S. Arned
Forces” and separately lists basic allowances for housing, basic
al | onances for subsistence, and uniform all owances as “excl uded
items”. As discussed bel ow, however, retired officers do not
recei ve nontaxabl e all owances fromthe Federal Governnment with
respect to their enploynent as JROTC instructors. Consequently,
we note that Publication 3 does not support petitioners’
contenti ons.

3SEC. 134. CERTAIN M LI TARY BENEFI TS.

(a) General Rule.--Goss inconme shall not include any
qualified mlitary benefit.

(b) Qualified MIlitary Benefit.--For purposes of this
section--

(1) I'n general.--The term“qualified mlitary
benefit” neans any all owance or in-kind benefit (other
(continued. . .)
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We nust deci de whet her paynents that petitioner received in his
capacity as a JROTC instructor represent taxable conpensation for
services rendered to the school district or are instead
nont axabl e al | owances.

Retired comm ssioned or nonconmm ssioned officers may serve
as instructors in JROTC units pursuant to the foll ow ng
provisions of 10 U S.C. sec. 2031(d) (2000):

(d) Instead of, or in addition to, detailing
of ficers and nonconm ssioned officers on active duty *
* * the Secretary of the mlitary departnent concerned
may authorize qualified institutions to enploy, as
adm nistrators and instructors in the program retired
of ficers and nonconm ssioned officers * * * whose
qualifications are approved by the Secretary and the
institution concerned and who request such enpl oynent,
subject to the foll ow ng:

(1) Aretired nmenber so enployed is entitled to
receive the nenber’s retired or retainer pay wthout
reduction by reason of any additional amount paid to
the nenber by the institution concerned. |In the case
of paynent of any such additional anount by the
institution concerned, the Secretary of the mlitary
departnment concerned shall pay to that institution the
anount equal to one-half of the amount paid to the

3(...continued)
t han personal use of a vehicle) which--

(A) is received by any nmenber or forner
menber of the uniforned services of the United
States or any dependent of such nenber by reason
of such nenber’s status or service as a nmenber of
such uni forned services, and

(B) was excludable fromgross incone on
Septenber 9, 1986, under any provision of |aw,
regul ation, or admnistrative practice which was
in effect on such date (other than a provision
of this title).
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retired nmenber by the institution for any period, up to
a maxi mum of one-half of the difference between the
menber’s retired or retainer pay for that period and
the active duty pay and all owances whi ch the menber
woul d have received for that period if on active duty.
Notw thstanding the limtation in the preceding
sentence, the Secretary concerned may pay to the
institution nore than one-half of the additional anount
paid to the retired nmenber by the institution if (as
determ ned by the Secretary) the institution is in an
educationally and econom cally deprived area and the
Secretary determ nes that such action is in the
national interest. Paynents by the Secretary concerned
under this paragraph shall be nmade from funds
appropriated for that purpose.

(2) Notwi t hstandi ng any other provision of |aw,
such a retired nenber is not, while so enpl oyed,
considered to be on active duty or inactive duty
training for any purpose.
It has been held that no part of the anmount received froma
school district by a retired mlitary officer for services as a
JROTC instructor is excludable fromgross incone as a housing or

subsi st ence al | owance. Lyle v. Conmi ssioner, 76 T.C. 668, 674-

678 (1981), affd. w thout published opinion 673 F.2d 1326 (5th

Cir. 1982); Bynamyv. Conmm ssioner, T.C Meno. 2001-142; Tucker V.

Conmi ssioner, T.C. Menp. 1999-373. JROTC instructors are

enpl oyed by the educational institutions in which they teach and
not by the Federal CGovernnent. 10 U.S.C. sec. 2031(d); Lyle v.

Conmi ssi oner, supra at 674; Bynamv. Conmi ssioner, supra; Tucker

v. Comm ssioner, supra. Accordingly, a JROIC instructor receives

i ncone fromthe school as conpensation for services rendered and
not by reason of that instructor’s status as a nenber or formner

menber of the Arned Forces. Lyl e v. Conm ssioner, supra at 674.
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Consequently, we conclude that paynents petitioner received with
respect to his enploynent as a JROTC i nstructor constitute
conpensation for services rendered to the school district.
Petitioner’s status as a nenber or former nenber of the Arned
Forces therefore has no effect on the inclusion of such paynents
in gross incone.

As stated in Lyle v. Conmi ssioner, supra at 674: “we think

t hat Congress never intended to pay any nontaxabl e *allowances’
to retired officers serving as Junior ROIC instructors.” The
provisions of 10 U.S.C. sec. 2031(d)(1) do not authorize the
Federal Governnment to pay nontaxable all owances to retired
mlitary personnel serving as JROTC instructors but nerely
provide a formula for conputing the m ni num “additi onal anount”
of conpensation that such retired instructors may receive from
t he enpl oyi ng school and the nmaxi mum portion of such an

addi tional anpbunt that will be reinbursed by the Federal

Government. Lyle v. Conm ssioner, supra at 675. Consequently,

mont hly statenents petitioner received fromthe school district
item zing all owances represented the anount of reinbursenent
avai lable to the school district fromthe Federal Governnent
pursuant to 10 U.S.C. sec. 2031(d)(1) rather than actua

al l omances excludable from petitioners’ gross incone.



For the foregoing reasons, we conclude that petitioner
recei ved conpensation fromthe school district and received no
qualified mlitary benefit for purposes of section 134(b) with
respect to his services as a JROIC instructor. No portion of
petitioner’s inconme fromthe school district is excludable from
petitioners’ 2002 gross incone.*

To reflect the foregoing,

Decision will be entered for

r espondent .

‘W& note that respondent, if he permtted these allowances
to be excluded frompetitioners’ incone for any prior tax year,
woul d not be bound thereby to do the sanme for the year in suit.
See Coors v. Conmi ssioner, 60 T.C 368, 406 (1973), affd. 519
F.2d 1280 (10th G r. 1975); Union Equity Coop. Exch. v.

Comm ssioner, 58 T.C. 397, 408 (1972), affd. 481 F.2d 812 (10th
Cr. 1973); Leubert v. Comm ssioner, T.C Menp. 1983-457.




